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Position of Ottawa County
The talking points provided by County Administrator Vanderberg highlight several issues which

are not adequately addressed by the draft legislation, including: the need to define minimum
standards and metrics prior to approving the legislation; the need to avoid Headlee implications
(or violations) by more fully analyzing the costs of indigent defense delivery; and the need to
avoid penalizing well managed counties which are already providing quality indigent defense
services.

The 20™ Circuit Court in Ottawa County is supportive of this position and in agreement with the
“Preferred Solution” offered, which includes prior definition of minimum standards and metrics
(with Court input); ensures counties which meet reasonable standards are exempted from added
costs; ensures there is a detailed fiscal analysis to determine precise financial impacts; and
eliminates the arbitrary per capita assessment.

Position of the Ottawa County Judiciary
The judges of Ottawa County recently met for their annual review of court appointed counsel in
the 20™ Circuit and 58" District courts. In the process of evaluating all attorneys providing
indigent representation during the past year, the judges reiterated their primary goals of
1. ensuring all indigent defendants are provided high quality representation (meeting
constitutional requirements), and
2. ensuring this quality indigent defense is provided in the most efficient and cost
effective manner.
Historically, these goals have been achieved by selecting experienced attorneys in a fair and
transparent manner, paying a reasonable hourly rate that encourages the participation of
competent attorneys, ensuring continuity in representation, and generally complying with most
of the Michigan Principles of a Public Defense Delivery System. In fact, there is full or
substantial compliance with 9 of the 11 principles adopted by the State Bar of Michigan (one
principle is not applicable due to local caseload not requiring both a public defender office and
private bar participation, and we do not require continuing education — but leave professional
development to the discretion of the attorneys).
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Chief Judge Edward R. Post specifically asked me to point out that the Ottawa County judges
met with representatives of the Michigan Campaign for Justice and carefully listened to their
presentation on effective public defender systems. At the conclusion of the presentation, the
Judges requested the Campaign staff to identify any Michigan County or other similarly situated
jurisdiction which has an effective defender system that complies with all 11 Principles. This
request was made so we could personally review such systems to determine how we may
improve our delivery of services. Although the request was made and subsequently repeated, no
response was ever provided. Consequently, the judges have chosen to continue with a proven
solution to the provision of indigent defense services. They do not support legislation which
purports to improve constitutionally effective assistance of counsel, but offers no specific
standards, no implemented models of achievement, and no reliable estimates of actual costs.

Position of the Ottawa County Criminal Defense Bar

The general position of the Ottawa County attorneys who regularly handle court appointed cases
is represented in the attached document entitled, “FACT SHEET — The Eleven Principles of a
Public Defense Delivery System as Applied to The Ottawa County Felony Public Defender
Program.” This analysis of Ottawa County’s compliance with the State Bar association
standards (i.e., the standards which presumably will guide the work of the proposed Michigan
Indigent Defense Commission) demonstrates how most standards are currently followed. The
author, Attorney Joseph Legatz (Ottawa County Public Defender since 1973) highlights in his
summary comments that “by any objective standard (prison commitment rate, percentage of not
guilty verdicts or dismissals, client satisfaction, reversals on appeal, cost per case, Bar grievance
complaints, etc.), Ottawa County ranks with the very best public defender programs anywhere in
the country.” It is acknowledged mandatory training may improve the program, but otherwise
there is grave concern that well intention efforts to solve problems affecting other counties will
likely have a negative impact on an extremely effective defender program that is meeting the
constitutional needs of indigent defendants in Ottawa County.



FACT SHEET

THE ELEVEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM
AS APPLIED TO
THE OTTAWA COUNTY FELONY PUBLIC DEFENDER PROGRAM

1. The public defense function is independent.

Judges in Michigan have both a constitutional and a statutory duty to provide
attorneys to criminal defendants who cannot afford to hire an attomey. In Ottawa
County, the judges discharge this duty by overseeing, in a very broad and properly
detached way, the roster of attorneys who accept court appointed cases. But the judges
do not interfere with or influence how those attorneys handle their cases. Thus, the
public defenders in Ottawa County are completely independent, as they should be.

The selection of defenders is a fair process, open to any attorney in Ottawa County. A
separate agency to perform this function is completely unnecessary.

2. High caseloads require both a defender office and participation by the private bar.
This does not currently apply at all to Ottawa County.

3. Defense attorneys are promptly appointed following arrest, detention, or request for
counsel.

This has always been done in Ottawa County. At the very first court appearance
(arraignment) an attomney is appointed and promptly notified of the appointment.
Further, in excess of this standard, all felony cases in Ottawa County are immediately set
for a beneficial pre-preliminary examination conference (often called a ““pre-pre™), which
is held anywhere from 1 to 7 days after the arraignment (in the Grand Haven District
Court, for example, the pre-pre is always held on the next Tuesday moming following the
court appearance, whatever day that might be). This conference allows prompt action on
many issues important to the defendant and to the defense of her/his case.

4. Defense counsel has sufficient time, and a confidential space in which to meet the
client.

This is the case in Ottawa County. Both at the various courts and at the county
Jail, lawyers are able to meet confidentially with their clients. Because the lawyers are
paid on an hourly basis, they have a strong incentive to take the time to properly meet
their client, and get to know their case.



5. Defense counsel’s workload is controlled to permit quality representation.

This is a highly questionable standard. Arbitrary caseload limitations for public
defenders make no more sense than imposing such limitations on privately retained
lawyers. Both retained and appointed lawyers alike should be trusted to use proper
professional judgment in determining how much work they can handle. This has always
been properly handled by the public defenders in Ottawa County.

6. Defense counsel’s ability and experience matches the complexity of the case.

Ottawa County fully follows this standard. The judges of Ottawa County wisely
require any attorney new to the program to prove, by gradual steps, that the attorney can
properly handle the cases assigned. There are three levels of lawyers on the defender
roster, based on experience and years of service. Ottawa County defenders have never

been forced to take cases beyond their training and experience.
1. The same attorney continuously represents the client until case completion.
Ottawa County fully follows this standard.

8. There is parity between defense counsel and the prosecution with respect to resources,
and defense counsel is an equal parter in the justice system.

Ottawa County fully follows this standard. When defense counsel needs an
outside resource (investigator, expert witness, etc.) that resource is available.
Importantly, the judges have designed, and the county commissioners have supported, a
program that pays the defenders by the hour. The hourly rate is reasonable and
encourages good lawyers to be a part of the program on a long term basis.

9. Defense counsel is provided with and is required to attend continuing education.

Ottawa County does not comply with this standard. A review of this situation
would be appropriate.

10. Defense counsel is supervised and systematically reviewed for quality and efficiency.

Ottawa County fully complies with this standard, but in a way that the writers of
national standards will never understand. The judges of Ottawa County see the public
defenders in action on a daily basis. The judges would know of any performance
problems long before any outsider could conduct a “review”. Further, the public
defenders themselves constantly watch the performance of each other, and they assist
each other in solving new or unique problems. This standard, if it means a formal,
outside review process, is unneeded in Ottawa County.



11. When there is a defender office, one function of the office is to advocate for
programs that improve the system and reduce recidivism.

There is no defender office in Ottawa County, but interestingly enough Ottawa
County fully complies with this standard. Indeed, this standard has been more than met
for at least 35 years, long before any national standards were written. Ottawa County has

always been way ahead of the curve on this standard.

Summary

Assuming that national standards are important (a debatable question), it is beyond doubt
that Ottawa County complies with those standards, particularly those that are truly
important to criminal justice outcomes. Indeed, by any objective measurement (prison
commitment rate, percentage of not guilty verdicts or dismissals, client satisfaction,
reversals on appeal, cost per case, Bar grievance complaints, etc.), Ottawa County ranks
with the very best public defender programs anywhere in the country. The only true
weakness appears to be the lack of provided, mandatory training. The writer has attended
numerous state and national training events, and questions whether this standard would
have much of an impact on case outcomes. Nonetheless, training might improve an

already excellent program.
Respectfully submitted,
Jos —1.egatz

Attorney at Law
Ottawa County Public Defender since 1973
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DEFINE MINIMUM STANDARDS AND METRICS UP-FRONT

The legislation should define up-front the “minimum standards, rules, and procedures” that will be
used to measure whether the delivery of criminal trial defense services is adequate in local courts.
Additionally, the legislation should also define up-front the data that will be collected, and metrics that
are used to investigate, audit, and review local court operations to ensure the minimum standards,
rules, and procedures are being achieved. Without these definitions, it is not possible to calculate the
true financial impacts to county or state budgets, or whether the new standards will improve outcomes.

There has been some discussion that the Eleven Principles of a Public Defense Delivery System listed
on the Michigan Campaign for Justice website would serve as the basis for the minimum standards,
rules, and procedures. However, there is not unanimous agreement among local judges and courts that
these standards would result in adequate indigent defense services being provided. There is also doubt
that Ottawa County would be able to meet all of these principles even though we have a well-managed
indigent defense system (see Attachment 1).

Therefore, it is imperative that courts and counties be provided the opportunity to give input regarding
these standards, rules, and procedures as well as the metrics that will be used to measure compliance
with these standards prior to approving the legislation.

AVOID HEADLEE IMPLICATIONS

This legislation should be thoroughly analyzed before being approved to ensure that it will accomplish
its intended purpose in the most cost-effective manner possible, and to ensure it will not cause
budgetary harm to counties and violate the Headlee Amendment.

Many county government services are already mandated by the State. In essence, counties serve as
grass roots deliverers of state services at the local level including such services as public health, mental
health, jail, and courts to name just a few. A 2004 study conducted on behalf of the Michigan
Association of County Administrative Officials showed that the State pays only 55% of the cost of
services that they mandate counties to perform. For example, State law mandates that the State pay
50% of the cost of mandates that it requires through the public health code. The State pays Ottawa
County only 33% of the cost of health code mandates, costing the County an extra $750,000 in annual
expense that legally should be borne by the State. Additionally, the Citizens Research Council
completed an exhaustive report on unfunded mandates which concluded that all three branches of state
government have willfully and frequently violated the Headlee Amendment where unfunded mandates
to county government are concerned.

Ottawa County has provided effective indigent criminal defense services for approximately $5.58 per
capita. If minimum standards are not met, the legislation would require that counties spend $7.25 per



¢apita. As proposed, this legislation would result in an unfunded mandate to Ottawa County in the
amount of $441,455 (see Attachment 2).

Further, for other counties that do not meet minimum standards, it is quite possible, that procedural,
policy, and administrative changes could be utilized which may not require any additional cost to
achieve the standards. However, if additional funding is required to meet the State’s standards,
counties should not be charged an automatic and arbitrary per capita rate - it should be the
responsibility of the State to pay for courts to meet State standards.

WELL MANAGED COUNTIES SHOULD NOT BE FINANCIALLY PENALIZED

In addition to opposing unfunded mandates, Ottawa County opposes any mandates that would penalize
well-managed counties that deliver indigent defense services effectively over time. And, well-managed
counties shouldn’t be treated the same as counties that have poorly provided these services over time.

Ottawa County has implemented a number of long-standing practices and procedures relating to
indigent defense service delivery. By paying our indigent defense attorneys one of the highest
reimbursement rates in the state for their services, and by implementing a methodical selection and
evaluation process, Ottawa County has law practices that are almost solely dedicated to providing
indigent defense services, with attorneys in these practices who are experienced and competent. As a
result, Ottawa County’s lawsuit ratio due to ineffective representation is very low.

Further, Ottawa County has historically maintained a strong commitment to fund law enforcement
activities, develop collaborative partnerships with cities and townships to provide contractual law
enforcement services, and invest in criminal justice programming in an effort to prevent recidivism.
As a result of these efforts and other factors, Ottawa County has a significantly lower Index Uniform
Crime rate as compared to the state average. If two equally sized counties, with differing crime rates
are required to pay the same per capita rate based on their population, the counties will spend an equal
amount of funding on indigent defense. However, the county with the higher crime rate will expend
their funds on larger number of defendants, thus reducing the amount they spend per defendant. And,
the County with the lower crime rate will pay a significantly higher rate per defendant since there are
fewer defendants (see Attachment 3). This formula results in a funding inequality that penalizes well-
managed counties with low crime rates.

PREFERRED SOLUTION
It is recognized and agreed that it is beneficial to establish minimum standards to ensure criminal trial

defense services are adequate.

However, this legislation should not create arbitrary standards which fail to recognize exceptional
indigent defense services and outcomes currently provided by counties, nor should it result in
unfunded mandates to counties in order to accomplish the State’s objectives.

The following provisions would provide a solution that avoids arbitrary standards and unfunded
mandates:

A. Define the minimum standards and metrics for measurement prior to passing the legislation.

B. Provide an opportunity for counties and courts to give input regarding the adequacy and
fairess of any proposed minimum standards and metrics.

C. Maintain exemptions for those counties which meet standards that are fair and measurable.



D. Conduct detailed analyses (House and Senate Fiscal Agencies) of the proposed legislation
to determine the precise budgetary impacts to the state and each county.

E. Ensure that the House and Senate Appropriations Committees are in agreement since there
will be financial implications to the State.

F. Eliminate the arbitrary spending rate of $7.25 per capita for those counties that do not meet
the state’s minimum standards. Further, allow counties to propose and implement
procedural, policy, and administrative improvements in an attempt to meet the minimum
standards. If the minimum standards can still not be achieved, the State should pay for any
other mandates that are required to achieve the State’s minimum standards and in order to
avoid Headlee Amendment violations.



Attachment 1
FACT SHEET

THE ELEVEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM
AS APPLIED TO
THE OTTAWA COUNTY FELONY PUBLIC DEFENDER PROGRAM

L. The public defense function is independent.

Judges in Michipan have. hoth a ennstitutional and a statutary duty to provide
attorcys to criminal defendants who camnot afford to hire an attomey. In Ottawa
County, the judges discharge this duty by oversecing, in a very broad and properly
detached way, the roster of attomeys who accept court appointed cases, But the judges
do not intexfere with or influence how those attomeys handle their cases. Thus, the
public defenders in Ottawa County are completely independent, as they should be.
The selection of defenders is a fair process, open to any attorney in Ottawa Coxmty. A
separate agency to perform this function is completely unnecessary,

2. High caseloads require both a defender office and participation by the private bar.
This does not currently apply at all to Ottawa County.

3. Defense attorneys are promptly appointed following arrest, detention, or request for
counsel.

This has always been donc in Ottawa County. At the very first court appearance
(amaignment) an attomey is appointed and promptly notified of the appointment.
Further, incxcesaofthissmdardaﬂfelonymminmtawaComtymimmediatelyset
for a beneficial pre-preliminary examination conference (often called a “pre-pre™), which
is held anywhere from 1 to 7 days after the araignment (in the Grand Haven Distict
Canf,foie:mmple,thepm-preisalwaysheldonthemxt'mmdaymomingfollowingthe
court appearance, whatever day that might be). This conference allows prompt action on
many issues important to the defendant and to the defense of her/his case,

4. Defense counsel has sufficient time, and a confidential space in which to meet the
client. : .

This is the case in Ottawa County. Both at the various courts and at the county
jail, lawyerss are able to meet confidentially with their clients. Because the lawyers are
paid on an hourly basis, they have a strong incentive to take the time to properly meet
their client, and pet to kmow their case.



5. Defense counsel’s workioad is controlled to permit quality representation

Ths is a highly questionable standard. Arbitrary caseload limitations for public
defenders make no more sense than imposing such limitations an privately refained
lawyers. Both retained and appointed lawyers alike should be trusted to use proper
professional judgment in detenmining how much work they can bandle. This has slways
been properly handled by the public defenders in Ottawa County.

6. Defense counsel’s ability and experience matches the complexity of the case.

Otawa County fully follows this standard. The Jjudges of Ottawa County wisely
mqnimmyanomeynewtoﬂmpmgmmmprove,bygmdual steps, that the attorney can
propedy handle the cases assigned. There are three levels of lawyers on the defender
roster, based on experience and years of service. Ottawa County defenders have never
beenfomedmtakcmmbeyondmeirtminingandexpeﬁence.

7. The same attorney continuously represenis the client until cose completion.
Ottawa County fully follows this standard

8. There is pavity between defense counsel and the prosecution with respect to resources,
and defense counsel is an equal partner in the justice system.

Ottawa County fully follows this standard,. When defense counsel needs an
outside resource (investigator, expert witness, etc.) that resource is available.
Importantly, the judges bave designed, and the county commissioners have supported, a
program that pays the defenders by the hour. The hourly rate is reasonable and
encourages good lawyers to be 2 part of the program on 2 long term basis.

9. Defense counsel is provided with and is required to attend continuing education.

Ottawa Coumy does not comply with this standard. A review of this situation
would be appropriate.

10. Defense counsel is sxperviset:i and systematically reviewed for quolity and efficiency.

Ottawa County fully complies with this standard, but in a way that the writers of
mational standards will never understand. The judges of Ottawa County see the public
defenders in action on a daily basis. The judges would know of any performance
problems long before any outsider could conduct a “Yeview”. Further, the public
defenders themselves constantly watch the performance of each other, and they assist

each other in solving new or unique problems. This standard, if it means a formal,
outside review process, is unneeded in Ottawa County.




11.  When there is a defender office, one function of the office is to advocate for
programs that improve the system and reduce recidivism,

There is no defender office in Ottawa County, but interestingly enough Ottawa
County fully complies with this standard. Indeed, this standard has been more than met
for at Jeast 35 years, long before any national standards were written. Ottawa County has
always been way ahead of the curve on this stendard

Sammary

Assuming that national standards are important (a debatable question), it is beyond doubt
that Ottawa County complies with those standards, particularly those that are truly
important to criminal justice outcomes. Indeed, by any objective measurement (prison
conumitment rate, percentage of not guilty verdicts or dismissals, client satisfaction,
reversals an appeal, cost per case, Bar grievance complaints, etc.), Ottawa County ranks
with the very best public defender programs anywhere in the country. The only true
weakness appears to be the lack of provided, mandatory training. The writer has attended
numerous state and national training events, and questions whether this standard wounld
have much of an impact on case outcomes. Nonetheless, training might improve an

already excellent program.
Respectfully submitted,

)

Attomcy.at Law
Ottawa County Public Defender since 1973




Attachment 2
Ottawa County Court Appointed Defense Counsel Cost

Annual Cost (Current)
2th Cireuit S8th District MUEL G
Fiscal Y ear = : L —= (200 Cireutt Court and
Court Cost Court Cost = o d
SSth Distriet Court)
2009 $638,312 $947,760 $1,586,072
2010 $516,906 $939,155 $1,456,061
2011 $531,530 $851,085 $1,382,615
Average (2009-2011) $562,249 $912,667 $1,474,916
Cost Per Capita $5.58

Annual Cost If Minimum Standards Are Not Met (Proposed Legislation)

Proposed Legislation

Proposed Cost

Per Capita

$7.25

A\verage Population
(2009201 1)

264,327

[ otal € ost

$1,916,371

Unfunded Mandate Cost (If Minimum Standards Are Not Met)

Annual Cost

Current Cost
(2009-2011 Average)

81,474,916

Costwith

Proposed Legislation

$1,916,371

Added Cost to County
trom Proposed Fegislation

$441,455

Annual Cost Per Capita

$5.58

§7.25

$1.67




Attachment 3

Funding per Defendant — Low Crime Rate vs. High Crime Rate

Countv with

s, Hifkelk Patularian Cost Per Total Annual [ndex Crime Rate - Amount Spent
e AR Capita Cost per 100,000 e Defendant
Crime Rate

Low Crime Rate 2,059.7
County 264,000 $7.25 $1,914,000 (Ottaw; County rate) $929.26
High Crime Rate 2,951.4
County 264,000 $7.25 $1,914,000 (Statewide rate) $648.51
! Uniform Index Crime Rate
The Uniform Index Crime Rate for Ottawa County and Michigan for 2011 is provided below.
Violent Crime Rate | Property Crime Rate Total Index
per 100,000 er 100,000 Crime Rate
’ per 108 per 100,000
Ottawa County 136.7 1,923.0 2,059.7
Michigan 397.4 2,554.0 29514

Source: Michigan Incident Crime Reporting; U.S. Census Bureau



